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More on Related-Party 
Like-Kind Exchanges
-by Neil E. Harl*
 Although like-kind exchanges have been almost routine for decades for trades 
involving machinery, equipment and business vehicles,1 the use of like-exchanges for 
real estate has become much more widespread in recent years.2 Until 1989, there were 
no limitations imposed on related-party like-kind exchanges. The 1989 amendment 
imposing limits on related party like-kind exchanges3 was motivated by concern over 
the tax avoidance potential of transactions in which related parties enter into like-kind 
exchanges involving low-basis property (which the owner contemplates selling) for 
high basis property with the new owner of the high basis property selling the property 
received at a reduced gain (or even a loss) because of the shift to that property of the high 
basis in the property relinquished.4 A 2009 Tax Court decision, Ocmulgee Fields, Inc. 
v. Commissioner,5 has underscored the hazards of violating the related party rules. 
The related party rules
 Under the related party rules, if within two years of a like-kind exchange with a 
related person6 the related person disposes of the property, or the taxpayer disposes 
of the property, the gain is recognized.7 Moreover, like-kind exchange treatment is 
denied for exchanges structured to avoid the related party rules.8 The related parties 
have, in effect, “cashed out” pf the investment and the original exchange is not 
accorded like-kind treatment.9 The outcome is not altered just because the parties use 
a qualified intermediary.10  For exchanges with related parties, the Form 8824, Like-
Kind Exchanges, must be filed for the two years following the year of the exchange. 
 The related party rule does not apply to dispositions involving the death of the 
taxpayer or the related person,11 in a later compulsory or involuntary conversion if 
the exchange occurred  before the threat or imminence of the conversion12 or where 
the Internal Revenue Service is satisfied that avoidance of federal income tax was not 
a principal purpose of the transaction for the exchange or the disposition.13
 For this purpose, the term “related person” is as defined in I.R.C. §§ 267(b) and 
707(b)(1).14 
Ocmulgee Fields, Inc. v. Commissioner
 In the Tax Court case, Ocmulgee Fields, Inc. v. Commissioner,15 the taxpayer 
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 4 See Teruya Bros. Ltd. & Subs. v. Comm’r, 124 T.C. 45 
(2005).
 5  132 T.C. No. 6 (2009).
 6 See Harl, “Unrelated Persons: Always Check the Definition 
– A Lesson From Like-Kind Exchanges,” 20 Agric. L. Dig. 81 
(2009).
 7 I.R.C. § 1031(f)(1). See Rev. Rul. 2002-83, 2002-2 C.B. 927 
(transfer of relinquished property to qualified intermediary in 
exchange for replacement property formerly owned by related 
party not entitled to non-recognition treatment if related party 
receives cash or other non-like-kind property for replacement 
property).
 8 I.R.C. § 1031(f)(4).
 9 TAM 200126007, March 22, 2001 (like-kind exchange 
treatment denied for multi-party exchange involving related 
parties where there was “basis shifting”).
 10 Teruya Bros. Ltd. & Subs. v. Comm’r, 124 T.C. 45 (2005).
 11 I.R.C. § 1031(f)(2)(A).
 12 I.R.C. § 1031(f)(2)(B).
 13 I.R.C. § 1031(f)(2)(C).
 14 I.R.C. § 1031(f)(3). See Ltr. Rul. 200919027, February 3, 
2009 (descendants of siblings not related persons).
 15  132 T.C. No. 6 (2009).
 16  Id.
 17  Id.
 18  I.R.C. § 267(b).
 19  Id.
 20  124 T.C. 45 (2005).
 21 Ocmulgee Fields, Inc. v. Comm’r, 132 T.C. No. 6 (2009).
 22 See I.R.C. § 1031(f)(2).
 23 Ocmulgee Fields, Inc. v. Comm’r, 132 T.C. No. 6 (2009).
 24  Id.
 25 I.R.C. § 1031(f)(3).
 26 I.R.C. § 1031(f)(2).
 
exchanged property referred to as Wesleyan Station with a third 
party, Security Bank, as qualified intermediary, for replacement 
property, referred to as the Barnes & Noble Corner, which had 
been formerly owned by a related party, Treaty Fields.16 Security 
Bank sold Wesleyan Station to an unrelated third party and used 
the proceeds to acquire the replacement property from Treaty 
Fields.17 The parties agreed that Treaty Fields was a related 
person.18 Moreover, it was clear that there was basis shifting in 
the transaction. The question was whether the basis shifting and 
the “cashing out” were evidence of federal income tax avoidance 
as a principal purpose of the transaction.19 The taxpayer argued 
that it had no “prearranged plan” in the transaction, as there 
had been in Teruya Bros. Ltd. v. Commissioner,20 and that, in 
the face of no prearranged plan to use property from a related 
person to complete the exchange, there could be no violation of 
the related party rule.21
 The Tax Court gave that argument short shrift in stating that 
even if there was no prearranged plan for the exchange using 
property from a related person, the court would still need to 
determine whether a principal purpose of the transaction was 
avoidance of federal income tax.22 The Tax Court held that the 
taxpayer had failed to prove that neither its deemed exchange 
of Wesleyan Station with Treaty Fields for the Barnes & Noble 
Corner property nor Treaty Field’s deemed sale of Wesleyan 
Station thereafter had as one of its principal purposes the 
avoidance of federal income tax.23 
 As the court noted, the end result of the transaction was the 
taxpayer’s exchange of Wesleyan Station with Security Bank as 
qualified intermediary for the Barnes & Noble Corner property 
was the same as if the taxpayer had exchanged Wesleyan Station 
with Treaty Fields followed by Treaty Field’s sale of Wesleyan 
Station. The outcome – Section 1031 did not apply to the 
exchange.24 Therefore, the transaction was  taxable. 
In conclusion
 The related party rule poses a threat whenever the parties to a 
like-kind exchange are “related persons” within the meaning of 
the statute.25 If the parties are related persons, and there is “basis 
shifting” and  a “cashing out,” there is only limited room for 
avoiding the thrust of the related party rule other than waiting for 
the two-year period to pass unless one of the parties dies or there 
is an exchange before the threat or imminence of an involuntary 
conversion.26
 ENDNOTES
 1 See Harl, “Like-Kind Exchanges: A Popular Option for 
Property Transfers,” 11 Drake J. of Agr. L. 25 (2006), footnote 
2 (the history of like-kind exchanges dates back to 1918).
 2 I.R.C. § 1031(a)(1). See Treas. Reg. § 1.1031(a)(-1(b), (c).
 3 I.R.C. § 1031(f)(1). See also 4 Harl, Agricultural Law § 
27.04[11]  (Matthew Bender 2009); Harl, Agricultural Law 
Manual § 4.02[16][i] (Agricultural Law Press 2009); Harl, Farm 
Income Tax Manual § 2.03 (Matthew Bender 2009).
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